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DEFINITIONS  

 

 Meanings 
 

Curtailment 
Clauses 
 
 
 
Force Majeure  

an instruction by the Purchaser to the Project Company to reduce 
generation. This may be motivated by end-user demand, the availability 
of alternative generation resources, transmission network capacity 
and/or grid stability. 
 
an event beyond the control of the affected party that prevents it from 
performing one or more of its obligations under the relevant contract. 
Events constituting force majeure are generally further classified into 
Political Force Majeure Events and Non-Political Force Majeure Events, 
with different financial and contractual consequences to the contracting 
parties. Natural Force Majeure falls within the latter category. 
 

Pass Through 
Provisions 
 

contractual clauses in private contracts whereby a mechanism is created 
through which the Project Company passes certain costs on to the power 
Purchaser by operation of the tariff during the life of the project. 
 

Power 
Purchase 
Agreement or 
PPA 
 
 
Project 
Company 

the primary contract between public and private sector parties or 
between private sector parties which underpins a power sector Public 
Private Partnership.   
 
 
 
the entity which is selling power under the PPA. The Project Company is 
typically a privately owned power producer which is financed using 
Project Finance. Also referred to as the Seller, Independent Power 
Producer (IPP) or Producer. 
 

Project 
Finance 
 
 
 
 
 
 
 
 
Purchaser 

a type of financing in which sponsors/developers invest equity and 
lenders provide long-term debt to the Project Company based on (a) the 
calculated (contractual) cashflows of the project and (b) the underlying 
power asset value. Project Finance is Non-Recourse Financing which 
means that debt will be repaid solely from an identified source of 
revenues. Non-recourse financing is usually provided to a special 
purpose vehicle (SPV) or so-called Project Company. The obligations of 
the shareholders in the SPV are usually limited to their obligation to 
contribute equity to the SPV. 
 
the party to the PPA whose obligation is to purchase the capacity made 
available and the electricity generated by the power plant in accordance 
with the terms of the PPA. The Purchaser is typically a public sector entity 
(often a state-owned electricity utility in jurisdictions where the power 
sector is largely state-operated). Also referred to as the Utility or Offtaker.  
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PART 1: INTRODUCTION 

Abstract  

 

The purpose of this study was to examine whether specific technical clauses, widely used as 
risk shifting mechanisms in Power Purchase Agreements (PPAs), may create obstacles for 
facilitating the transition to sustainable energy systems in the Global South in general and in 
Asia, in specific, in accordance with the goals of the Paris Agreement and the Sustainable 
Development Agenda 2015.  

Background to the study 

 

To facilitate the transition to sustainable energy systems in Asia, ClientEarth works with key 
partners to contribute to ongoing energy regulatory reform processes in [●], including review 
and revision of risk-shifting clauses in PPAs. ClientEarth engaged Dr Kinnari Bhatt to conduct 
this review. 

A PPA is the primary contract which underpins a power sector public-private partnership 
(PPP). It is typically made between a privately-owned power producer or power generator 
(the Project Company) and depending on the local regulatory context of the relevant country, 
a public sector purchaser ‘offtaker’ (a state-owned electricity utility in jurisdictions where the 
power sector is largely state-operated) or a private purchaser. The former is usually the case 
in countries such as [●], [●] and [●] and the latter is the case with [●]. The PPA provides the 
primary revenue stream which underwrites the PPP project. Therefore, the structure and 
risk allocation regime under the PPA is central to the Project Company’s ability to raise 
finance, and particularly, Project Finance for a plant,1 recover the private sector’s capital 
costs and earn a return on equity.  

A PPA follows the general PPP risk allocation principle that risk should be assigned to the 
party best able to control or influence its occurrence or manage its consequences. Although 
this principle is widely known and accepted, operationalising it in a detailed PPA contract is 
a complex task and takes place through a number of technical mechanisms, such as those 
examined in this report.   

As identified in this report, PPAs incorporate so-called ‘pass-through’ clauses, which pass on 
foreign currency transaction costs and fuel and generation costs - tied to USD inflation and 
exchange rate volatility - to rate payers, and in turn, do not provide any incentives for 
distribution utilities to insist on more prudent contracting. In addition, PPAs have not 
historically included Curtailment Clauses, which would allow distribution utilities to reduce 
or restrict contract capacity and associated energy equivalent to the reduction in the demand 
of its captive customers by reason of the enforcement of renewable energy options for 
instance. As climate change becomes the norm and the severity of climate events is 
increasing, it is in the interest of all parties to try and properly assess and allocate such risks. 

 
1 Many developing country PPPs are financed using Project Finance.  

https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement
https://sdgs.un.org/goals
https://sdgs.un.org/goals
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Finally, not all distribution utilities have bargaining power to invoke the common contract 
language on Force Majeure (FM) for demand reduction, as experienced during the COVID 19 
pandemic during which energy demand dropped. The contractual inability of distribution 
utilities to reduce contract capacity due to FM requires close examination.  

Focus and objective of the study  

 

Of concern are the following three types of technical contract risk shifting mechanisms: 

➢ Pass through provisions. 
➢ Availability of Curtailment Clauses.2 
➢ Force Majeure clauses. 

The report analyses the provisions to understand what obstacles they may pose for the 
Government and energy consumers in [●]. It identifies current market standard provisions 
found in model contracts (see Annex 1), gathers relevant wording found therein and it 
analyses those provisions from the perspective of the Purchaser. It goes onto providing 
drafting assistance (model clauses for tailored insertion into PPAs) and general 
recommendations to civil society organisations with the objective of shifting the risk to fossil 
fuel companies.  

It is envisaged that drafting changes to these three clauses could be used as a starting point 
to produce benefits to the Government and energy consumers in [●] and provide indicative 
contractual best practice for the Government and civil society for use by sustainable 
development, climate and human rights advocates during strategy building, dialogue and 
negotiations.  This study can be informative for civil society within other Global South 
jurisdictions many of which face similar energy sector challenges to [●] and share similar 
obstacles.  

Methodology  

 

The data used in this research comes from a sample of PPA contracts for international private 
power plants in Vietnam, Tanzania and India. In addition a model World Bank PPA contract 
for use in developing countries was reviewed. Annex 1 details the contracts reviewed.  These 
contracts were chosen as they provide samples of PPAs. 
 
The contracts represent actual agreements between government parties and investors. They 
represent government starting places for negotiation and may change significantly before 
actual agreements are reached. These contracts came principally from the World Bank 
website which provides sample contracts from private international law firms. The PPAs use 
different fossil fuel energy sources e.g., coal, oil and hydropower, span a range of developing 
countries and were used over the last twenty years.  They provide international best practice 
models of PPA provisions which are currently used in developing country energy markets. 

 
2 Curtailment clauses are useful provisions to include in a PPA because they would permit the Purchaser to curtail 
energy due for instance to unusually low customer demand and not require the Purchaser to pay for failing to 
take the volume of power agreed in the PPA. Essentially a form of contractual ‘relief’ expressly stated in the 
contract. See paragraph 22 of this report for more on curtailment clauses.  

https://ppp.worldbank.org/public-private-partnership/sector/energy/energy-power-agreements/power-purchase-agreements
https://ppp.worldbank.org/public-private-partnership/sector/energy/energy-power-agreements/power-purchase-agreements
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Research for this project consisted of a review of salient technical clauses found in current 
mid-sized and large PPA contracts and model contracts.  
 
It should be noted that PPAs are highly confidential agreements containing sensitive pricing 
information and as such, the exact pricing details of agreed tariff mechanisms and 
adjustments mechanisms are rarely made public.  Nonetheless, the review demonstrates that 
broadly speaking PPAs align to a market standard which mirrors investor expectations’ for 
how tariff payments are to be quantified, adjusted and attributed between the Parties. Those 
expectations are identified and analysed in Part 4.  

Structure of the study  

 

Having identified the background, focus and objective of the study and the methodology, Part 
2 briefly outlines the relevance of these contractual PPA mechanisms for law and policy on 
climate and sustainable energy transition law and for non-traditional areas of business and 
human rights.  Part 3 provides a broad-brush description of the technical clauses together 
with an analysis. Part 4 provides a drafting toolkit incorporating best practice contract 
language and recommendations based on the research.  
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PART 2: THE RELATIONSHIP BETWEEN PPA TECHNICAL CLAUSES, 
SUSTAINABLE ENERGY TRANSITION AND  HUMAN RIGHTS 

 

1. The Sustainable Development Goals (SDGs) and the Paris Agreement have amplified the calls 
for action on climate change and set ambitious targets for providing reliable energy access 
to all. SDG 7 on affordable and clean energy sets a target of universal access to affordable, 
reliable, sustainable, and modern energy services for all by 2030, and this specific goal has 
been a critical driver of energy sector development in Asia and the Global South since SDG 
adoption in 2015.   
 

2. The transition to better access to cleaner energy is now accelerating, yet immense challenges 
remain: universal access, energy security, social safeguarding and environmental conditions 
such as extreme weather events. Of immediate concern for this research study is the 
challenge of energy sector governance for emerging markets.  
 

3. For emerging markets, the governance of the energy sector presents specific challenges and 
competing interests around the subject of increasing deregulation, reform of power 
subsectors, restructuring of Utilities3 and the distribution and supply chain to allow 
competition, issues around fossil fuel subsidies and the fact that many incumbent emerging 
market power systems are based on centralised models which are unable to cope with 
demand side changes. This was seen with the Covid 19 pandemic in which demand fell but 
costs remained static.    

 
4. Into this mix of governance challenges comes the dominant international legal and policy 

trend towards catalysing private investments towards sustainable energy transition and 
projects in the region in line with the SDGs, the Paris Agreement and state Nationally 
Determined Contributions required under the Paris Agreement.  

 
5. For the energy sector the move toward private sector investment spells an increase in 

projects undertaken as PPPs which are operated by a special purpose company or 
independent power producers and a Purchaser (either public or private sector).  PPPs are 
tried and tested vehicles for attracting private capital into the energy sector in the Global 
South. In this context, the terms of the legal PPA contract can also pose energy sector 
governance challenges.  
 

6. Regulators are often concerned about pass through, potential cost escalation and tariff 
increases over the life of the PPA. Managing such unpredictable tariffs impose the risk of 
contingent liabilities on the public sector and diminish a government’s borrowing capacity. 
Concerns about the terms of PPAs, pass through provisions, high tariffs which punish energy 

 
3 This depends on the regulatory context of the specific Asian country.  Regional variants are important to 
consider. For instance, [●]  energy sector is unbundled and open for private investment. Wholesale power buyers 
include a number of distribution utilities and retail electricity suppliers, so some competition exists. Nonetheless 
prices remain high and consumers are punished due to many factors including those discussed in this Report.  
Furthermore in [●] the distribution and supply company can be the same entity which are , in turn, legally related 
to the Purchaser thus creating a monopoly type situation. This regulatory structure is unlike the single buyer state 
owned markets of [●], [●] and [●].   
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consumers and lack of Curtailment clauses have been steadily increasing among civil society 
groups in [●] and in other Global South countries4 although the issue has not received focused 
attention, until now. This lack of attention is likely due to specific characteristics of PPAs: the 
complex terminology and definitions and extensive negotiation of terms many of which 
constitute ‘red lines’ for Project Finance investors without which they will simply not ‘bank’ 
a project. These characteristics generally result in PPAs being considered confidential and 
non-transparent contracts with unclear cost escalation mechanisms and risk shifting 
mechanisms which raise issues of energy justice and just transition.  In situations where 
freedom of information requests have made the government could argue that the matter 
relates to government policy, commercial sensitivity or national security and would not be 
obliged to provide information.5 
 

7. The financial methods under which PPPs are financed (typically through Project Finance)6 
also weigh heavily on the Purchaser’s ability to negotiate better deals for end users in terms 
of ability to negotiate changes within the PPA contract to tariff or pass through mechanisms, 
Curtailment provisions or invocation of FM clauses due to unforeseeable climatic changes 
which reduce demand. These power dynamics require consideration and this technical 
report provides data with which such advocacy could commence.  
 

8. Finally, on human rights, this report adds to research on non-traditional areas of the business 
and human rights context, such as investment and trade agreements, to assess their potential 
effects on human rights, and to identify best practices for enhancing the protection of human 
rights in these contexts. Pass through mechanisms and FM clauses are a crucial risk shifting 
mechanism frequently used in model energy investment contracts in order to make energy 
sector investments ‘bankable’.7  The human rights and just transition consequences of these 
clauses require examination. 

 

  

 
4 For instance in [●] has been urged to disallow automatic pass through fuel costs in power deals as part of 
prudent contracting: [ hyperlink removed by author]. 
See also other studies in relation to the terms of PPAs in Uganda, such as the Kuruma hydro power project: 
https://www.nape.or.ug/publications/energy/21-karuma-hydroppower-issues-modified/file and the Bujugali 
project:  http://www.prayaspune.org/peg/media/k2/attachments/bujagali_ppa_review_039A01.pdf.  
5 Legal exemptions from freedom of information requests relating to information which could impact on 
government policy are commonly contained in relevant domestic freedom of information laws.  
6 Project Finance has been the most common financing approach for large-scale power projects in emerging 
markets in the last two decades. See Understanding Power Purchase Agreements, 2nd edition, US Secretary of 
Commerce, page 75. 
7 A similar rationale of bankability is also the reason for insertion of much researched stabilisation of law clauses 
found within investment concession agreements.  

https://www.nape.or.ug/publications/energy/21-karuma-hydroppower-issues-modified/file
http://www.prayaspune.org/peg/media/k2/attachments/bujagali_ppa_review_039A01.pdf
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PART 3: TECHNICAL PPA CLAUSES: MARKET FINDINGS AND ANALYSIS  

 

9. The tariff is the most important aspect of a PPA. Typically, the tariff consists of a so-called 
Capacity Payment and an Energy Payment8 which is paid by the Purchaser. The detailed 
mechanics through which tariff cost is measured are based on complicated formulas which 
are found in a Schedule to the contract. This Schedule is rarely made public. None of the 
Annex 1 contracts disclose the Schedules which would contain details of the precise tariff 
calculation components and figures. However, the Tanzania contract contains indicative 
information about how tariff costs are calculated and the global model contract and bidding 
documents attached to the model India PPA contract provides some general notes on the 
tariff formula. These are reproduced in Annex 2.  
 

10. Annex 2 sets out some features but in summary, tariffs are usually based on a reference tariff9 
which broadly speaking, incorporate minimum take or pay amounts to keep the seller 
financially whole to a minimum level to cover debt costs. When read with contractual 
wording within the main body of the reviewed PPAs, it is clear that pass through provisions 
are common. Pass through relevant wording is highlighted in italics in Annex 2.  

3.1. Tariff Calculation and Pass Through Provisions  

 

11. Tariff calculation is complex. Broadly speaking, and as reflected in the reviewed contracts, 
tariff structures for dispatchable technologies e.g., power plants using hydro, gas, coal  and 
thermal power, include a payment for the dependable capacity made available to the 
Purchaser and a payment for energy that is actually dispatched by the Purchaser (net energy 
output).10  
 

12. Accordingly, the tariff consists of two parts. The first part is the Capacity Purchase Price or 
Capacity Charge, which is payable to the Project Company by the Purchaser and is not 
dependent upon actual dispatch. It essentially guarantees a floor to the level of expected 
dispatch thus ensuring the Purchaser pays a minimum amount regardless of electricity 
usage. The second part is the Energy Purchase Price or Energy Charge, which is payable to 
the Project Company based on the actual amount of Net Energy Output taken, or dispatched, 
by Purchaser from the plant. Broadly speaking, these two elements constitute the ‘reference 
tariff’.  
 

13. The reference tariff is based on certain pricing assumptions in effect on the date the PPA is 
signed.   Reference tariffs are made up of complex formulas which represent the Capacity 
Charge and Energy Charge.  Certain components of the Capacity Charge and Energy Charge 

 
8 Broadly speaking the tariff (and therefore the reference tariff) consists of assumptions based on the repayment 
of debt (principle and interest), the repayment of equity, the return on equity, and operation and maintenance 
costs (the Capacity charge) and the cost of fuel (the Energy Charge). See paragraphs 14 through 16 for details.  
9 See paragraph 13.  
10 The tariff structure for non-dispatchable technologies (wind, solar and smaller run of the river hydro) consists 
primarily of a payment for the energy generated by the generation facility. A government feed-in tariff may also 
be used to incentivise renewable energy projects.  
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can be adjusted to reflect changes in the rates of LIBOR and the actual spread applied to the 
interest rates of the debt.  The formulas in the Tanzania model also allow escalation of the 
Capacity Charge in line with the Tanzania Consumer Price Index applicable to all items and 
published by the National Bureau of Statistics in Tanzania. Typically, the Capacity Charge 
and Energy Charge is treated as pass through costs as noted in the language reproduced in 
Annex 2.  
 

14. The Capacity Charge is sized to enable the Project Company to earn revenues under the PPA 
that are sufficient to enable the Project Company to repay the Project Company’s debt service 
(principal and interest on loans and interest rate swaps)11 and other fixed costs (including 
administrative, maintenance and insurance costs), repayment of equity and a return on 
equity.12 In practice, the Purchaser pays (through the tariff) a corresponding amount which 
constitutes interest on debt payable to the project finance lenders under the loan 
agreements. As the Tanzania model contract envisages, the Capacity Charge is adjusted at 
periodic dates to reflect factors such as LIBOR interest rate of the debt subject to a maximum 
spread.  These adjustments then form changes to the financial model which is annexed to 
the PPA. In the Uganda Bujugali PPA the entire equity invested by the shareholders will be 
repaid in 30 years in equal instalments. Every year the shareholders will make a return of 
18% on the unpaid equity component. This return on equity (profit) is post tax, i.e. all taxes 
(e.g. corporate tax) will be an additional component of the Capacity Payment. After debt is 
repaid (after about 12 years), the payments made by the Purchaser (in this case a state owned 
utility) decrease substantially, and the equity repayment, return on equity and operation and 
maintenance  costs remain the only components to be paid – these will also likely increase 
after debt is repaid to ensure ‘upside’ to the shareholders. 
 

15. The Energy Purchase Price is comprised of fixed and variable fuel charge elements and a 
variable operations and maintenance cost element. The fuel charge elements are adjusted 
based on changes in the price of fuel for the plant. Price adjustments to the cost of fuels e.g. 
coal, are linked to published indices (for instance the Vietnam contract cites Applicable 
Index as 12-month global COAL NEWC Index and shipping costs for imported coal based on 
relevant 12 month Baltic Dry Index. 13As identified in the Vietnam and India model contracts, 
the energy charge can contain a take or pay element.14  This is because fuel supply 

 
11 This is the debt cost contained in the various financing agreements.  
12 The equity cost is based on the private shareholders expectations of the Project Company and will have no fixed 
amount . Private shareholders will expect their initial equity to be repaid and to obtain a high rate of return when 
they provide equity funding for the lifetime of the project. The expected rate of return is not fixed but the 
evaluation of the project’s economic profitability has to result in a return to equity. This information will be 
contained in the financial model to the project and reflected in the schedule to the relevant PPA – this information 
is commercially sensitive.   
13 For countries that import coal such as [ ], we can see that it must accept coal supply and transportation costs.  
Those costs are borne by the Purchaser and ultimately, rate payers, as a result of the pass through mechanism.  
These sorts of contractual ‘tie ins’ make it economically difficult for countries such as [●] with a preponderance 
of long term bilateral power purchase contracts for conventional thermal generators, to transition to more 
flexible generation and greener energy.  
14 Take or pay provisions are commonly used in developing country PPAs to cover a situation where the seller 
project company is itself subject to a minimum take or pay obligation under its fuel supply agreement. The seller 
mitigates against any risk that it might be subject to penalty payments or early termination by requiring the 
Purchaser to take or pay for a minimum amount which functions to keep the project company contractually 
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agreements between the seller Project Company and its supplier may provide that the Project 
Company generator must pay for an agreed quantity of fuel (e.g., coal or gas) regardless of 
whether it actually takes that quantity. The cost of this minimum take obligation is directly 
passed through to the Purchaser through the energy component of the tariff.  
 

16. The Energy Purchase Price is sized to enable the Project Company to earn sufficient revenues 
under the PPA to allow it to recover the cost of any fuel used to generate the energy 
dispatched by, and delivered to, the Purchaser; and to pay for any operation and 
maintenance costs that vary depending on the quantity of energy produced by the power 
plant. As a result of this tariff structure, the Project Company is indifferent to actual dispatch 
levels and even, market risk, because its capital costs, operation and maintenance costs are 
all recovered through the Capacity Charge which is payable regardless of the level of 
dispatch.  
 

17. All of the Annex 1 contracts work to ensure that Capacity Charges reflect debt service 
obligations so that all debt costs, interest rate and currency fluctuations, were contained 
within the Capacity and Energy Payment. This means that actual costs e.g. debt costs are 
passed through to the Purchaser. Moreover, half of the Annex 1 contracts also contained take 
or pay provisions for fuel costs. This essentially locks the Purchaser into paying a minimum 
contractually agreed amount under the tariff regardless of whether it takes that quantity; for 
instance due to low demand.  The next issue to consider is the currency in which the tariff is 
paid.  

3.2. Tariff Payment in Local and Foreign Currency  

 

18. Tariff payments are usually made in the same currency as that needed to repay the debt. If 
not, there will be a currency mismatch and a plan for foreign exchange hedging and/or 
exchange rate indexation will be required within the financial model. Any convertibility 
issues with the payment currency will need to be considered. If convertibility issues are 
found, the project lenders may require payment to be made in a different currency. 
Alternatively, the Purchaser or the host government if the Purchaser is a private entity, will 
need to guarantee conversion within the Implementation Agreement or Build Operate 
Transfer (BOT) Contract. This is precisely the case in the Vietnam BOT Contract which 
contains the following clause: 

‘Right to Convert 
 

The BOT Company is assured the right to convert on a monthly basis Dong into 
Dollars which is tradeable on international finance markets in accordance with 
the terms of the Financing Documents, the Government Guarantee (including the 
Foreign Currency Regime provided therein) and otherwise in accordance with 
the Laws of Vietnam.’ 

 
compliant under its fuel supply contract. Take or pay clauses are, for lenders, an essential type of risk shifting 
pass through provision.  

 



 

12 

 
19. The Annex 1 contracts are split on the issue of foreign or local currency payment. Tariff 

payments are made in the following currencies: 

 

 

Contract  Currency 
  

World Bank Global Model PPA  Option for Local or Foreign Currency 

Vietnam PPA  Dong 

India PPA  Rupees 

Tanzania PPA  US Dollars 
 
 

20. The Vietnam and India contracts provide for payments in local currency. The model WB 
contract provides both options and the Tanzania model requires payment in USD (which is 
likely also the currency in which the debt is repaid).  Payment in local currency carries 
significant tariff implications. This is because the cost of interest rate swaps constitute debt 
service costs and thus form part of the Capacity Charge within the Tariff and are therefore 
passed through to the Purchaser within the Tariff.  

 
21. The Purchaser is not consulted on the pricing of swap mechanisms and has no control over 

the terms. It should also be recalled that long term foreign exchange hedges are usually 
either prohibitively expensive, or not available, in which case alternatives will be sought. 
Furthermore, if the Energy Purchase Price is denominated in a local currency, the Energy 
Purchase Price would also need be indexed to account for exchange rate fluctuations. 

3.3 Availability of Curtailment clauses  

 

22. Each of the contracts was reviewed for the presence of Curtailment Clauses, which would 
allow distribution utilities to reduce or restrict contract capacity and associated energy 
equivalent to the reduction in the demand of its customers.  In general, very few mechanisms 
were contained that permitted the Purchaser to reduce or restrict contract capacity. Of 
course, Curtailment mechanisms may be contained within the redacted schedules however 
we do not have sight of those.  Broadly speaking Curtailment is permitted for Force Majeure 
events only. Examples of FM events found in the Annex 1 contracts are contained below. 
  

23. The fixed nature of tariffs with few opportunities for Curtailment means that the Purchaser 
is essentially locked into a long-term contract where the tariff is based on the forecasted 
production capacity of the plant rather actual generation from the plant. Consequently, if 
power demand is lower, for instance due to a Force Majeure event such as a pandemic, 
generation may also be lower, but the production capacity upon which the tariff is pegged is 
the same. In a hydropower project, climate change ‘acts of God’ such as drought could have 
severe cost implications. For example, if water flow is lower due to climate changes, 
generation will be lower but the Purchaser’s tariff will still remain high as it is based on a 
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modelled level of production capacity which designed to service debt and equity (see 
paragraphs 13 through 16). Whilst the PPA may contain an option to defer payment (as is the 
case in the Uganda Bujagali PPA), contractual terms usually enforce a high interest rate on 
deferred amount to deter such an occurrence. In such a situation the Purchaser may try to 
invoke force majeure. These should be considered in the PPA.  Part 4 provides sample 
wording for addressing these issues.15 
 
The lack of Curtailment clauses in PPAs means that the only practical option for a Purchaser 
to reduce contract capacity as a result of demand reduction would be through invocation of 
FM.  
 
3.4 Force Majeure Clauses  
 
 

24. The purpose of a force majeure clause is to relieve a party from performing its contractual 
obligations when an unexpected, external event has occurred which prevents it from 
performing. For emerging markets, there is a strong case to be made for using well drafted 
force majeure clauses to protect end-users caused by contracts with increasing charges and 
provisions that oblige users to pay for generation capacity regardless of demand. The Annex 
1 contracts were reviewed to determine three key issues: 
 
➢ Contractual definition of FM.16  
➢ Change of law clauses.17   
➢ Consequences of an FM event. 18 
 

3.4.1 Contractual Definition of Force Majeure  
 

 
25. All of the Annex 1 contracts contained broad FM provisions. No climate related FM 

provisions which provided for risk sharing were found. An example of a FM provision found 
within the Vietnam PPA follows and other examples are identified in Part 4.  
 
The Vietnam contract defines FM to mean any Non-Governmental Force Majeure Event.  or 
any Government Event (including, for the avoidance of doubt, an EVN Event): 

 
15 For instance, the risk that a government might during a FM event be incentivised to use unsustainable practices 
such as extracting more water which can exacerbate a country’s existing climate change exposure and have 
human rights consequences. This was exactly the case in the Ugandan Bujagali PPA. See, Kinnari Bhatt, 
Concessionaires, Financiers and Communities: Implementing Indigenous Peoples Rights to Land in 
Transnational Development Projects (Cambridge University Press, 2020) page 158.  
16 This is important for ascertaining what types of events constitute FM under the Annex 1 PPAs. 
17 Change in law could become relevant if for instance, the state enacted legislation due to a pandemic. In this 
situation the private project company may prefer to use change of law provisions for the commercial reasons 
discussed below. In concessional investment agreements Change in Law clauses can also be called Stabilisation 
of Law Clauses.  
18 This is important for understanding what rights parties have upon the occurrence of a FM event e.g., are there 
mechanisms for altering tariffs?  
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‘A Non-Governmental Force Majeure Event includes the following events and 
circumstances to the extent they, or their consequences, satisfy the above 
requirements:  

(a) epidemic, plague or quarantine;  
(b) act of war (whether declared or undeclared), invasion, armed conflict or act 

of foreign enemy, blockade, embargo (including any consequential 
unavailability or shortage of fuel or materials), revolution, riot, insurrection, 
civil commotion, or act of terrorism, or politically motivated sabotage or 
kidnapping in each case outside of Vietnam, or inside of Vietnam and not 
involving the Government; 

(c) explosion, accident, chemical contamination or fire;  
(d) earthquake, tsunami, lightning, typhoons, floods or other unusually severe 

weather conditions or any other act of nature; 
(e) accidents of navigation, air crash, shipwreck, train wreck or other failures or 

delays of transportation;  
(f) radioactive contamination, ionizing radiation, any unexploded ordnance or 

other pre-existing contamination originating from a source in Vietnam which 
is not caused by a Government Event or an EVN Event;  

(g) any Non-Governmental Force Majeure Event described in the foregoing 
clauses affecting the performance of any person that is a party to any Project 
Agreement; provided that the BOT Company shall not be entitled to declare a 
Non-Governmental Force Majeure Event for interruptions in the supply or 
transportation of Coal of less than [●] consecutive Days.’ 

 
26. FM is often divided into categories and risks are shared based on Project Finance principles. 

The Purchaser (or the relevant government department) will take some responsibility for 
specific events described as Political Force Majeure or Government FM (as opposed to Non-
Government or Natural FM) through the terms of an underlying investment agreement or 
guarantee. The ability of the Purchaser to claim relief under FM will therefore turn on the 
contract wording and what has been agreed between the parties during negotiations.  

 
27. The effect of claiming a FM event will vary depending on how the relevant clauses are 

drafted. It is not common to see FM provisions that permit the Purchaser to adjust contract 
capacity due to the occurrence of a FM event. Instead common outcomes include extended 
time for performance, excusing failure to perform, allowing suspension or termination of 
the contract. This is seen in all of the Annex 1 contracts. Most FM provisions will provide a 
right to terminate on notice, or for the contract to terminate automatically, if the FM event 
continues beyond a specified period of time, for instance six months. The PPA may also 
contain specific exclusions from Non-Governmental FM Events which should be checked.  

3.4.2 Consequences of Force Majeure Event 

 

28. In contrast to the consequences of a change in law event examined in the next section, a FM 
event simply excuses non- or delayed performance of the affected obligations. It prevents the 
unaffected party from asserting the affected party has breached the contract and from 
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claiming liquidated or other damages. If the date of completion is affected by the FM event, 
the affected party would be excused from complying with the obligation to complete by that 
date.  The period allowed for performance of obligations is typically extended on a day by 
day basis directly attributable to the FM event. An example is found in the Vietnam model 
BOT Contract: 
 

‘Subject to the terms of this BOT Contract, no Party shall be responsible for failure 
to perform its obligations under this BOT Contract (other than for the payment of 
money due hereunder) to the extent such failure is due to any Non-Governmental 
Force Majeure Event, and the period allowed for the performance by Parties of 
such obligation(s) shall be extended on a Day for Day basis for each Day or part Day 
of delay directly attributable to such Non-Governmental Force Majeure Event; 
provided that the Party claiming the extension provides evidence, reasonably 
satisfactory to the other Party, as to the duration of the delay caused by the Non-
Governmental Force Majeure Event.’ 

 

29. Commercially speaking, the invocation of FM by one party may also be used as a lever to 
renegotiate contractual terms. The power dynamics between the state-owned entity and 
project sponsors sitting behind the project company will, in practice, have a direct bearing 
on the outcome of such renegotiations. Nonetheless, the [●] government could benefit from 
invoking these clauses in the right circumstances.  
 

3.4.3. Change in Law Clauses   
 
 

30. Examining the Change in Law provisions is important for climate and pandemic reasons. 
This is because unlike FM clauses which excuse non- or delayed performance due to events 
beyond the party’s control, change in law clauses typically enable the Project Company to 
receive compensation to restore and maintain the original economic benefits through for 
instance changes to the contract term or tariff adjustments, or a combination. Furthermore, 
depending on the terms negotiated, it is the government, rather than the Purchaser, which 
may agree in the Implementation Agreement or government guarantee to compensate the 
Project Company for change in law events. If so, the Purchaser would be relieved of its 
obligation to pay Capacity Payments (or Supplemental Payments) in the event of a change in 
law but the government remains liable under the guarantee in the Implementation 
Agreement. This is the situation in the Vietnam contract.  
 

31. This is problematic as more governments seek to enact law, regulation or policy to transition 
to greener projects or require future quarantine measures for pandemics. These events 
provide a new sort of unforeseeable legal transition risk which in accordance with Project 
Finance principles would be unpalatable for lenders and passed to governments to bear. It is 
plausible that change in law could, in future, be argued to include situations where a 
government enacts new laws, for instance pandemic related shut down or quarantine 
legislation which then have a knock on effect on completion, price, tariff increase or 
decrease or result in changes in the rights of obligations of the Project Company.  
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32. These clauses are important to consider because in certain contracts change in law clauses 

rather than FM clauses, might be more appropriate and useful for the Project Company. 
From a financing perspective, claiming under such a clause rather than FM for losses 
incurred as a result of national quarantine measures would enable lenders to keep an 
economic equilibrium which reflects their original financing position and be compensated 
for any losses incurred in complying with the new law. The most common legal pathway is 
for foreign investors (i.e., Project Company) to raise a claim for breach of contract against 
the government under the Investor-State Dispute Settlement (ISDS) mechanism. In such a 
case, the Project Company would invoke both scenario-specific provisions found in 
investment treaties – usually a breach of a change in law/ stabilization clause – as well as  
catch-all provisions – like a breach of the Fair and Equitable Treatment clause. Indicatively, 
electricity is the most common economic sector in terms of knows ISDS cases (circa 210 cases 
known to date) comprising almost 20 per cent of the total caseload.19 

 
33. Given the long term nature of PPAs the legal ability of states to take such measures to 

implement national laws, policies or regulations to comply with international legal 
obligations and public policy may be frozen or limited as a direct consequence of contractual 
change in law provisions. Possible drafting and structuring suggestions are provided in the 
next part.  

  

 
19 For a detailed breakdown of ISDS cases, see United Nations Conference for Trade and Development 
(UNCTAD) Investment Policy Hub – Investment Dispute Settlement Navigator 
(https://investmentpolicy.unctad.org/investment-dispute-settlement?status=1000). 

https://investmentpolicy.unctad.org/investment-dispute-settlement?status=1000
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PART 4: DRAFTING TOOLKIT OF BEST PRACTICE LANGUAGE 
RECOMMENDATIONS  

Given the importance of Project Finance as a structuring mechanism for facilitating PPAs 
into emerging markets, tensions with Project Finance structures will remain. Nonetheless, it 
is suggested that Purchasers, can and should negotiate greener and fairer risk shifting 
provisions for future energy projects financed using PPAs. The following analysis contains 
recommended contractual language which can be used during PPA negotiations to transfer 
risks and rebalance some of the contractual provisions in favour of the Purchaser and 
customers. Language is included that Purchasers can incorporate into PPAs to encourage the 
transition towards requiring fuel suppliers to use renewable sources to meet contractual 
supply obligations. These would be particularly helpful given the long-term nature of PPAs 
which means that energy procured from non-renewable sources is locked in for a long period 
of time. In addition to contract language, drafting suggestions are also included to incentivise 
governments to ratchet up renewable energy projects (see section below entitled ‘Coolerplate 
clauses’). Other broader recommendations are also suggested. This package of suggestions 
could be combined to form part of a coordinated advocacy strategy for CSOs in [●]/[●] 
interested in energy transition and ensuring a least cost power system for consumers.  

4.1. Language which seeks to reduce payments to the project company  

DRAFTING RECOMMENDATION : BOX 1 

 

 

 

 

A ‘maximum’ or ‘ceiling’ charge approach could be required in the tender documents and 
then placed in the PPA schedule. Such a provision could mitigate against actual debt costs 
being passed through, or could at least freeze a maximum amount based on agreed indices.  
This is possible although given that such an approach directly confronts lenders economic 
interests and freedom of contract, there will be push back and thus bargaining power 
becomes crucial. In Kenya issues of energy cost have been brought to the government which 
has attempted to deal with spiralling energy costs (even for renewable PPAs) through a 
strategy of wholesale review of PPAs and requirements for disclosure of key commercial 
terms such as the tariff. In Uganda, there are requirements that the PPA and particularly the 
tariff must be approved by the sector regulator.  These types of strategies will provide much 
needed transparency and could set the scene for regulatory and contractual interventions.  

 

4.2. Language permitting utilities to reduce contract capacity equivalent to reduction 
in demand  

DRAFTING RECOMMENDATION : BOX 2 

 

‘The Maximum Capacity Charge payable under the terms of this Agreement shall be 
[].’ 

 

 

The optimal contractual treatment for a demand reduction event which is out of the control 
of the parties would be for the utility to invoke a Force Majeure. See below wording on 
Force Majeure. For all other events, the recommendation in Box 1 is an option.  
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4.3. Language excusing minimum pass through take or pay provision for Energy 
Charges for specific events 

If a minimum take or pay provision is discussed several options exist. This can be resisted 
(indeed it has been suggested that [●] energy regulators should impose the mandatory 
removal of cost pass through in all future PPAs through regulation).20 However, given that 
standard provisions often require that fuel costs are automatically passed through to 
consumers contractual wording could be negotiated for specific events as follows.  

DRAFTING RECOMMENDATION : BOX 3 

 

 

 

 

 

 

 

4.4. Language confirming no minimum take required prior to commercial operations  

It would be favourable to the Purchaser to have an express contractual confirmation that no 
minimum take is required prior to commercial operations. 

DRAFTING RECOMMENDATION: BOX 4 

 

 

 
20 Where the PPA is made between two private entities any attempts to alter the terms would run contrary to basic 
principles of sanctity of private contract. That said, public interest interventions to protect weaker parties are 
possible but would require third parties to make a strong case for government interventions, for instance in 
setting tariff caps through regulation for instance. Although not directly applicable to the energy sector, in the EU 
and UK, laws exist to protect consumers against unfair standard contract terms imposed by traders.  For PPAs 
between state owned utilities the case for a public interest approach could be easier to make and directly informed 
by relevant domestic constitutional provisions, relevant legal cases and international legal commitments.  

[Utility] shall be excused from its Minimum Take Liability, on a Day for Day basis, if the 
supply or transport of [relevant fuel e.g. Coal] to the Facility is affected by either (A) a Force 
Majeure event affecting the supply or transport of [Coal] to the Facility or affecting the 
Facility’s ability to consume the Coal under the PPA or (B) a breach by the Coal Supplier or 
Coal Transporter of the Coal Supply Agreement and/or Coal Transportation Agreement1 is 
an option.  

 

 

 

[The Parties agree that [Utility] shall not be required to pay the [Company] any Minimum 
Take Liability (i) prior to the Commercial Operation Date [of the First Unit or (ii) with 
respect to that portion of the Minimum Take Requirement allocable to the Second Unit, 
prior to the Commercial Operation Date of the Facility.]’  

Power plants are built in generating units. First and Second refers to those units.   
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The alternative to avoid the guaranteed Capacity and Energy Charges would be the Take and 
Pay option. Take and Pay is a contractual mechanism where payments are made to the 
Project Company only when actual energy is purchased by the Purchaser. Unlike the Take or 
Pay mechanism seen in the contracts reviewed the Purchaser under a Take and Pay 
mechanism is not obligated to pay for electricity that is not utilised or generated. Take and 
Pay can result in substantial cost savings as the Purchaser will not be obliged to pay for 
electricity that is not used or delivered.  Clearly this type of mechanism will be met with 
resistance from lenders.  

The possibility of renegotiating contracts with such features will need to be determined on a 
local context basis. Factors which will encourage take and pay include the availability of a 
spot market into which the Project Company can sell untaken generated energy and the 
ability of the Purchaser to conduct more careful due diligence on the volume of electricity 
they will actually require.  

4.5. Language requiring prior approval of fuel supply agreements 

If minimum take requirements are required, at a minimum the PPA should contain a proviso 
that the terms of the relevant fuel supply agreement have been approved by the relevant 
Utility and Government entities (if for instance a government guarantee is being provided). 
A specific covenant can be added to the list of project company covenants as follows.  

DRAFTING RECOMMENDATION: BOX 5 

 

 

 

 

 

 

 

 

This sort of provision would be good for transparency. The above wording was taken from 
the Vietnam contract in which the heads of terms for a coal supply agreement (annexed as a 
schedule to the PPA), contained this wording. It would be feasible to negotiate this type of 
wording into a private PPA although the same strategy considerations  discussed at footnote 
20 would need to be considered.   

 

4.6. Language which permits the Purchaser to share any benefits afforded to the 
Project Company in a refinancing situation 

 

DRAFTING RECOMMENDATION: BOX 6 

The [Company] hereby covenants to and agrees with [utility] to: 

keep [Utility/Purchaser] informed of, and consult with [Utility/Purchaser] on the 
documentation with respect to, the negotiations between the [Company]and potential 
[coal] suppliers and [coal] transporters in a timely manner. The final drafts of the Coal 
Supply Agreement(s) and the Coal Transportation Agreement(s) (if any) shall be 
subject to [Utility’s] and the [relevant government entity, if applicable] written 
approvals.’ 
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4.7. Language for sharing of payments if fuel is purchased on a spot market as opposed 
to through long term fuel supply contracts Yes taken from agreement.  

 

DRAFTING RECOMMENDATION: BOX 7 

The following language was taken from the Vietnam contract.  

 

 

 

 

 

 

4.8. Language stating that after the debt is paid repaid, tariff payments will  
significantly reduce  

DRAFTING RECOMMENDATION: BOX 8 

 

 

 

 

 

 

 

 

 

If the Company refinances the Complex or any portion thereof during the term of this 
Agreement upon terms and conditions, including interest rate, security, repayment 
provisions and fees, which, on the whole, are more favourable to the Company than the 
terms and conditions provided for in the Loan Documents executed at Financial Closing 
(the “Improved Loan Conditions”), then the Company shall pay to Utility [ ] percent of the 
reasonable value of the Improved Loan Conditions (the “Savings”) through a reduction in 
the payments to the Company over the remaining term of this Agreement.’ 

 

 

 

‘Energy Payments that become due shall be adjusted in each monthly calculation to 
reflect the [Company’s] cost per kWh of actual [Fuel type] consumed in proportion to the 
sources of [Fuel type] on the Site during the applicable month, and adjusted to reflect the 
even sharing between [Utility/Purchaser] and the [Company] of savings or additional costs 
of the spot purchases in relation to the prices in the relevant [Fuel Supply Agreement(s) 
and/or Fuel Transportation Agreement(s)].’ 
 

 

 

 

It would be reasonable to expect the tariff breakdown to include a line item confirming that 
‘upon the repayment of all Project Debt the Tariff shall be determined in accordance with 
Schedule [ ].’   

The schedule would then contain a line item stating that only equity repayments, return on 
equity and O&M costs  will be paid.  The specific line items will require specific attention 
depending on the PPA and underlying financing. 
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4.9. Language on Force Majeure  

Given the increase in natural disasters and their ability to affect any stage of PPP projects, 
the Purchaser may like to invoke FM clauses to alleviate higher costs due to increased 
fixed charges resulting from an unexpected drop in demand caused by a pandemic or 
other act of God event. At the same time, lawyers for the Project Company (typically 
international law firms), will seek to protect against these risks and look to carve out 
pandemic and climate change impacts from any prescribed list of FM events, as terror attacks 
have been excluded previously.  
 
All of the Annex One contracts contained generic FM provisions.  The World Bank model 
PPA contains the following language: 

‘In this Agreement, “Force Majeure” means any event or circumstance or 
combination of events or circumstances beyond the reasonable control of a Party 
which materially and adversely affects the performance by that Party of its 
obligations or the enjoyment by that Party of its rights under or pursuant to this 
Agreement. Without limitation to the generality of the foregoing, “Force 
Majeure” shall include the following events and circumstances to the extent that 
they satisfy the above requirements: 

Natural events (“Force Majeure - Natural”) including: 

(a) acts of God; (including lightning, fire, earthquake, flood, storm, hurricane, 
cyclone, typhoon, tidal wave and tornado); 
(b) epidemic or plague; 
(c) explosion or chemical contamination (other than resulting from an event or 
circumstance described in Section 13.1.2(a)(i), in which case it shall be a Host 
Country Political Event); and 
(d) any event or circumstance constituting Force Majeure - Natural under the 
Implementation Agreement; and 
other events of Force Majeure (“Force Majeure - Political”) including: 
(a) Force Majeure - Political which occurs inside or directly involves Host Country 
(“Host Country Political Events”) including ……a Change in Law Event.’ 

 
The World Bank global model21 can be used as a starting point as it contains contractual 
language which covers epidemics and act of God. The wording in (a) and (d) would, in 
principle and subject to satisfaction of other legal hurdles to FM e.g. causation for English 
law governed contracts, permit the utility to claim FM relief if any of the circumstances listed 
in (a) or (d) occurred. Thus in the case of [●], vulnerability due to being [●] and resulting from 
climate change would be covered by the wording in (d). The natural starting point for 
claiming relief for a pandemic would come through the wording in (a) but also through the 
act of God wording in (d).  However more can be done to tailor this language as more 
unexpected events become reasonably foreseeable.  

 
21 The Tanzania model contains a similar provision which defines natural FM events ‘to include ‘acts of God 
(including lightning, fire, earthquake, volcano eruption, flood, storm, hurricane, cyclone, typhoon, tidal wave 
and tornado);  epidemic or plague; explosion or chemical contamination (other than resulting from an event or 
circumstance described in Clause [  ], in which case it shall be a Tanzania Political Event); and any event or 
circumstance constituting Force Majeure - Natural under the Implementation Agreement.’ 
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DRAFTING RECOMMENDATIONS FOR FORCE MAJEURE (BOXES 9-14)  

 

 

 

BOX 9: FM DEFINITION TO INCLUDE PANDEMICS 

 
 
 
 
 
 
 
 

For countries that are vulnerable to specific climate risks due to their location language 
should be broad enough to cover pandemics and other foreseeable extreme weather events 
resulting from climate change but also specific enough to prescribe clear benchmark 
intensity levels.  

Various threshold levels can be delineated within the bid document and then in the PPA. The 
reason for this approach is that it provides the Government with a clear opportunity to shift 
risk by requiring the Project Company’s sponsors to take necessary measures such as 
insurance as part of regular business activities or part of ‘Prudent Operator’ requirements 
under a PPA. Prescribing clear benchmark intensity numerical levels above which a specific 
climate event is considered FM would have the effect of shifting the risk to the private sector 
as it can be a requirement that the private party takes out business interruption insurance to 
cover risks below that intensity level as part of normal and prudent business practice and 
consequently no compensation is paid by the Purchaser.  See Box 10, Box 11, and Box 12 for 
recommended language.  

BOX 10: GENERAL FM INTENSITY LEVELS 

 

 

 

.  

 

 

 

 

Make FM definitions more specific. Delineate Pandemics. For instance: 

Specific inclusion of ‘Pandemic’ as defined below in the list of natural events in (b) of 
the World Bank model. 

Pandemic ‘means an incidence of an infectious disease that spreads through multiple 
countries and is declared a ‘pandemic’ by the World Health Organisation.’ 

 

 

 

 

 

Wording for bid document/PPA which aims to delineate ranges before a certain event is 
classified as FM: 

‘Force Majeure means a phenomenon that normally cannot be foreseen (limited to 
phenomena that exceed the level or range defined in the bid document or design 
document, if any).  Such phenomena include a storm, torrential rain, flood, high tide, 
lightning strike, landslide, cave-in, earthquake and any other natural disaster, or a war, act 
of terrorism, radioactive contamination, fire, disturbance, riot, uprising, and any other 
man-made disaster, which are not attributable to the city and private operators.’ [Taken 
from Japanese PPA sample]. 
  

 

 

 

 

 

Ensure that PPAs contain Force Majeure Mechanisms 
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BOX 11: SPECIFIC INTENSITY LEVELS FOR EACH NATURAL FM EVENT, EXAMPLE, 
STORMS.  

 

 

 

 

 

 

 

 

 

 

‘It shall be regarded as Force Majeure if the wind pressure on each part of the building 
exceeds the reference wind speeds for (i) category 5 of the Saffir-Simpson Scale or (ii) 
category ‘Violent Typhoon’  of the RSMC Tokyo Tropical Cyclone Intensity Scale, and at the 
same time, more than half of the surrounding buildings that were built around the same 
time under similar conditions have been damaged equally or more severely [than] the 
building of the project. Although localized seismic singularity and phenomena such as 
downburst shall be regarded as Force Majeure, the private operators have to probe these 
phenomena to contracting authority’. 
 

 

 

 

 



 

24 

 

If it is not possible to include numerical thresholds for defining specific FM events, the 
following offers a clearer definition of FM which could prompt other PPP projects to consider 
extreme weather that has been frequently seen in recent years.   

BOX 12: DEFINITION OF EXTREME WEATHER  

 
 
 
 
 
 
 
Of course, the Project Company will resist and aim to carve out FM for pandemics and other 
acts of God. Given the ongoing problem of climate change and Covid 19, it is highly likely that 
private entities will seek to exclude FM for adverse weather events or pandemics and pass 
that risk on to the Purchaser. Some of the reviewed contracts contained language which take 
initial steps towards this outcome as exemplified below. It is likely that newer contracts will 
be more aggressive in this approach.  
 
The World Bank model Implementation Agreement states: 
 

A Force Majeure Event shall not include….[the lack of flow of water to the 
Facility, except (and to the extent) caused by an event, circumstance or 
combination of events or circumstances which constitutes a Force Majeure 
Event;] . 

 
The Tanzania contract contains a list of events which do not constitute FM and includes:  

‘delays resulting from reasonably foreseeable unfavourable weather conditions 
or other similar reasonably foreseeable adverse conditions.’   

This legal issue of reasonable foreseeability of events should also be reviewed in light of the 
hardening science contained in documents such as the IPCC report which point to the 
increasing frequency (and thus reasonable foreseeability) of unfavourable weather events.  

 
‘Extreme weather, is described as ‘more extreme than those that usually or regularly occur 
in or around this [type of facility]’.  
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Private companies could, for instance, try to negotiate or renegotiate PPAs to make the case 
that specific adverse conditions (depending on geography for instance) are now reasonably 
foreseeable and should be passed through to the government. So in [●]’s context private 
parties could argue in negotiations that in line with the science, no [●] can now be considered 
FM events and attempt to make this a local market standard.  
 
 
 
 
 
 
In this context, climate litigation cases can help to bolster social and legal information 
around the impacts of climate change on people and planet and legal liability for climate 
change. At the same time companies should not be able to contractually benefit from the 
situation through private negotiation aimed at wholesale exclusion. This will be challenging 
and it will be for CSOs and other government policy makers to make these connections in 
law, policy and contracts.  
 
A compromise would be to incorporate contractual provisions which balance and share risk 
between the parties. Contractual language for sharing risk is suggested. See Box 13. 

BOX 13: LANGUAGE ON CLIMATE RISK SHARING, EXAMPLE FORCE MAJEURE 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This drafting should be resisted as wholesale exclusion of adverse weather conditions or 
acts of God caused by climate change from natural FM could then entitle the Project 
Company to terminate and claim compensation, in accordance with the terms of the 
relevant PPA.   
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Climate Risk Co-operation 

The parties agree and acknowledge that this Agreement is of significant commercial value 
to each of the parties and that neither party should bear the entire risk of a Climate Change 
Event or Pandemic occurring. 

If a party is prevented from performing its obligations under this Agreement due to a 
Climate Change Event or Pandemic, the party shall as soon as reasonably practicable after 
the start of the Period of Disruption [or earlier date], notify the other party and provide 
details of: 

(a) its understanding of the existence, location and nature of the Climate Change Event or 
Pandemic; and 

(b) how the Climate Change Event or Pandemic has prevented and will continue to prevent 
it from performing its obligations under the Agreement. 

If a party gives notice under clause [  ], the parties will work together, in good faith, [using 
reasonable efforts] to [promptly]: 

(c) prevent the occurrence, or minimise the impacts, of any Adverse Social Outcome; 

(d) mitigate the effects of the Climate Change Event or Pandemic on performance of this 
Agreement and reduce the Period of Disruption, in each case to the extent it is safe to 
do so and will not cause an Adverse Social Outcome. 

Impact and risk analysis 

In the event of [a Climate Change Event or Pandemic/ a notification under clause []], 
including where the Period of Disruption is or is likely to be ongoing, the parties shall 
consider the ongoing impact of performance of the Agreement on the environment and 
climate and shall plan to mitigate such impact as relevant. 
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  Definitions for use in above section 
Drafting note: These definitions could be tailored to suit the local context of a country.  

‘Adverse Social Outcome (ASO) means where non-performance of an affected obligation, 
or the enforcement of this clause [FORCE MAJEURE] in relation to that non-performance, 
directly leads to: 

a) the insolvency of a party; 

b) redundancies over and above [●]; 

c) an increase in poverty, deprivation or hunger;  

d) d) the use of unsustainable water practices [insert for hydropower projects , see discussion 
at para 21 of this report]; or 

e)  e) [INSERT OTHER ADVERSE EFFECTS]. 

Climate Change Event means an event, series of events or circumstance arising from the 
physical impacts of climate change that is either Pan-terra or Epi-terra in scope and 
prevents a party from performing its obligations under this Agreement [including an 
obligation to pay money], and includes but is not limited to: 

a) unavailability of water, clean air or other natural capital required by a party to 
manufacture or supply the [Product/Services] ; 

b) damage to a party’s premises, including flooding due to sea level rise or an increased 
intensity of rain and storms; 

c) disruption of logistics and transport systems relied on for the supply and 
distribution of key inputs or outputs; 

d) unsafe working conditions due to heat stress, extreme weather or increased disease; 

e) damage or disruption to food supply chains, housing or transport affecting the 
availability of food, shelter or transport for workers; 

f) unavailability of insurance; 

g) unavailability of workers for other reasons caused by the event; and 

h) [INSERT OTHER ADVERSE EVENTS]. 

Epi-terra means a Climate Change Impact that affects a large number of people within a 
community, population, or region. 

Pandemic: see Box 9.  

Pan-terra means a Climate Change Impact that affects multiple countries or continents. 

Period of Disruption means the period during which one or both parties is prevented from 
performing obligations under the Agreement due to a Climate Change Event or Pandemic 
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In the context of FM, the question of compensation for lost earnings may arise and should be 
addressed in the contract as follows: 

BOX 14: LANGUAGE CONFIRMING NO COMPENSATION FOR LOST EARNINGS DUE TO 
FORCE MAJEURE 

 

 

 

 

4.10. Requirements to Use Renewable Energy (‘Coolerplate Clauses’)  

As part of the government’s long term transition to renewable energy, the following clauses 
can be introduced into applicable local renewable portfolio standards to require Purchasers   
to ratchet up procurement of renewable energy. For CSOs this strategic approach could be a 
useful additive to an overall advocacy strategy for energy transition, which runs in parallel 
to advocacy with relevant government departments around the PPA terms discussed in this 
report.   

BOX 15: LANGUAGE REQUIRING PROCUREMENT OF WHOLLY RENEWABLE ENERGY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The above clause would need to be tailored if a tender process if used by [●]Government and 
depending on how that process is conducted. Wording is possible which requires 
procurement of wholly renewable energy or usage of a % of renewable energy (depending 
on price), and for costs to be shared between the parties.   

 
‘Lost earnings resulting from force majeure will not be compensated for private profit-
making facility.’ 
 
 

 

 

 

 

Procurement of Wholly Renewable Energy 
 
The Supplier shall procure that [100%]/[at least [●]%] of the fuel supplied to it during the 
term of this Agreement is derived from Wholly Renewable Energy. 
 
The [Supplier will provide [unequivocal] evidence, satisfactory to the [Utility], that the 
electricity to be supplied is Wholly Renewable Energy. 
 
Wholly Renewable Energy means energy sourced only from renewable energy sources (as 
defined in the applicable law and regulations from time to time), including without 
limitation wind, solar, aerothermal, geothermal, hydrothermal, ocean energy and, 
[hydropower]. 

Drafting notes: 1. What constitutes evidence will need consideration depending on the local context. The 
strongest would be Renewable Energy Guarantees of Origin. 

2. Hydropower commonly involves a base load of non-renewable energy to fill lakes (cheaply). Power can then 
be released into batteries and stored. To be considered whether hydropower is (or should be regarded as) 
“wholly renewable” in this context. Also hydropower can result in land use problems, flooding and 
displacement.  

3. The exact sources of Wholly Renewable Energy should be aligned with any relevant local laws e.g. any 
renewable energy act.  

 

 

 

 



 

29 

4.11. Language on Change in Law  

 

As part of the transition to a greener economy and sustainable development, states may set 
ambitious climate goals in law and regulation. Moreover, future pandemics may require 
states to issue new legislation. In this context, the definition of Change in Law requires 
attention.   

Market standard requires that PPA provisions re change in law are broad. An example taken 
from the Vietnam model agreement is as follows: 

‘Change in Law means any change in or repeal of any existing Laws of Vietnam 
or enactment or making of any new Laws of Vietnam (whether favourable or 
unfavourable to the BOT Company and/or a Sponsor) occurring after the Bid Date 
that either: 
(a) results in any change in respect of taxes, tax preferences, duties or the right 
to remit or convert currencies applicable to the financing, construction, 
operation, maintenance or transfer of the Facility; or 
(b) adopts, changes or repeals requirements for the financing, construction, 
operation or maintenance of the Facility or results in any change in the rights or 
obligations of the BOT Company directly or indirectly through a change in the 
rights or obligations of its Contractors, the Coal Supplier and, if applicable, the 
Coal Transporter in respect of the Project and affecting the BOT Company, but 
which in either case shall exclude circumstances where alternate provisions 
under Laws of Vietnam existing on the Bid Date become applicable to the BOT 
Company solely because of the action or inaction of the BOT Company.’ 

 
The financial consequences of a change in law will include tariff adjustments to compensate 
the project company. This is a provision from the Vietnam model BOT Contract requiring the 
government entity (the Ministry of Trade and Investment) to pay damages.  

‘Unfavourable Change in Law 

If one or more Change in Law has or have a cumulative adverse impact on the 
economic benefits (cash flow from the Project less amounts paid or due for 
operating costs, taxes, and debt service) of the BOT Company and/or one or more 
of the Sponsors by more than one million US Dollars (USD 1,000,000) (or the Dong 
equivalent) in aggregate over the Full Term, then the BOT Company (acting for 
itself and any affected Sponsor) shall upon the occurrence of a Change-in-Law or 
any time thereafter: 

(a) By notice (with full particulars as to the adverse impact of the relevant Change-
in-Law or the financial status of the BOT Company and/or each such Sponsor) 
require the MOIT to consult promptly and agree upon one of the following 
remedies acceptable to the BOT Company so that the BOT Company may receive 
compensation to restore and maintain such economic benefits: 

(i) an adjustment to the Tariff payable under the Power Purchase Agreement; 

(ii) extension of the Operational Term; 
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(iii) any other option mutually agreed between the relevant Parties; or 

(iv) any combination of (i), (ii) and/or (iii) above that is mutually agreed between 
the relevant Parties.’ 

Our recommendation is to include separate undertakings or carve outs to the Change in Law 
provisions. Some broad language to start with:22  

BOX 16: LANGUAGE ON CHANGE IN LAW CARVE OUT 

 

 

 

 

 

 

If such a provision is resisted another alternative could be to include a liability cap in favour 
of the weaker party or a provision by operation of which the change in law risk is borne 100% 
by the Project Company on the first year of the term and 100% by the Purchaser in the last 
year of the term, or a provision referring the matter to an independent technical expert in 
order to maintain a contractual balance of the undertakings.  

It would be prudent for the Purchaser to think ahead around these issues now. The feasibility 
of such a provision (which is clearly contrary to the pass through of risk ethos of PPA and 
Project Finance) would mean that a variety of ‘carrots and sticks’ would, in all likelihood,  
need to be deployed depending on what is most practicable in the relevant local context.  

Suggestions for CSOs include: 

➢ linking this issue with that of the advocacy and positive impact around Stabilisation 
of Law clauses,  

➢ reputational damage to companies and the government for entering into contractual 
provisions which subvert the sovereign’s ability to legislate for instance over public 
health and climate measures, 

➢ for governments who are seeking new green funds on the capital markets through 
issuance of green, sustainability or social bonds for instance, an argument could be 
made of misrepresentation if relevant finance documents do not make clear and 
specific disclosures about the legal terms of PPAs and their impacts on governments 
ability to legislate and deliver access to energy for all. This could also be combined 
with any ongoing relevant domestic litigation actions, where applicable. Arguably 
contractual provisions which limit the government’s policy space to implement its 
domestic and international legal obligations pose a material financial and legal risk 
for investors.  

 
22 A similar approach was taken by NGOs who advocated for an amendment to the concession for the BTC oil and 
gas project but in relation to human rights. See BTC Human Rights Undertaking. Depending on the context of the 
PPA more specific clauses can be negotiated.  

 
The Company agrees that any legislation or regulation implemented by the Host 
Government in order for it to align with its obligations under the UNFCCC’s Paris 
Agreement and promotion of a just transition to a low carbon economy shall not constitute 
Changes in Law for which the Company will be compensated pursuant to the terms of the 
Agreement. 
 

 

https://subsites.bp.com/caspian/Human%20Rights%20Undertaking.pdf.
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The emerging market of transition risk insurance is another solution, although expensive, if 
available.  

4.12. Climate related recitals 

 

It would be helpful for PPAs to start including Climate Recitals within PPA tenders and 
contracts. 

4.13.  Establishment of Climate Reserve Account  

 

As part of climate resilience planning, the PPA could take the concept of the commonly used 
reserve account used in Project Finance and require the Project Company to set up a similar 
account for maintaining Climate Related Expenses. See Box 17.  

BOX 17: LANGUAGE FOR ESTABLISHING A CLIMATE RESERVE ACCOUNT  

  

 
The Company shall establish and maintain a Climate Reserve (the “Climate Reserve”), with 
a financial institution and under depository arrangements satisfactory to Utility, to be used 
exclusively to pay for Climate Related Expenses for the Complex.  

On or before the Commercial Operations Date, the Company shall deposit [AMOUNT] in 
the Climate Reserve. Thereafter, the Company shall maintain a funding level equal to 
[AMOUNT] in the Climate Reserve at all times; provided, however, that the Company may 
have [_] Days to replenish the Climate Reserve so as to return it to the original level in the 
event that funds are withdrawn from the Climate Reserve to pay for Climate Related 
Expenses.  

The Climate Reserve shall not be subject to a lien or any other claim by any person other 
than Utility; provided, however, that the Climate Reserve may be subject to a lien by the 
Lenders as long as it is specified that such funds may be used for maintenance only and 
cannot be used for debt service or any other purpose [unless: (a) the Company has defaulted 
under the Loan Documents, and (b) the Lenders have accelerated payments under the Loan 
Documents so that the full outstanding balance is due and payable. ] 

Climate Related Expenses means :[e.g. transition risk insurance costs, costs for climate 
and vulnerability impact assessments for the project, budgeted disaster risk amounts 
perhaps aimed at vulnerable groups and specific engineering adaptation measures]. 

These are generic suggestions and should be tailored to the local situation,  project and what is feasible.  Such 
an approach require due diligence and costing in early stage design of the project.  
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4.13.  Mitigations for Local Currency Risk  

 

The author has seen structures in which the Project Company requires the Purchaser to open 
USD accounts in the form of a separate bank account called a liquidity facility (Uganda 
Bujagali project).  The Purchaser is contractually obliged to deposit a certain amount e.g. two 
months of Capacity Payments under the PPA, within this account. This account will need to 
be retained until the entire project debt is repaid. The costs of maintaining such a facility 
would be passed through to the utility through the Tariff as those costs will be part of the debt 
service and financing fees under the Capacity Charge. The model India PPA contains a 
similar security provision requiring the state owned utility to set up an escrow account 
containing revenues from customers in particular geographic regions. That account is then 
legally assigned to the Project Finance lenders as security for any tariff payment default. The 
sustainability of such contractual provisions should be considered at an early stage and negotiated 
to reduce unnecessary layers of expensive security.  

4.14.  Human Rights  

 
The power and utilities sector has adverse impacts on a wide variety of human rights. These 
include environmental issues such as hazardous waste spills and health and safety risks to 
name a few. Given that power projects often require land acquisition, they also carry the risk 
that local communities are not adequately consulted or compensated. Indigenous peoples 
are particularly vulnerable to power projects as they can directly conflict with customary 
ownership rights over land and water and the legal principle that indigenous peoples are 
entitled to free prior and informed consent over projects on indigenous land. 23 The power 
sector should also consider vulnerable customers. Utilities provide essential services for life, 
development and ensuring an adequate standard of living. Whilst companies are not 
expected to give away services for free, they should be aware of the broader impacts of their 
pricing and access policies. These issues are not discussed in detail as they are outside the 
scope of this report but as a general comment there is a clear imperative for government 
regulators to educate themselves on and address these issues as the terms of PPA contracts 
have direct consequences on human rights.  
  
Given the increasing labelling by investors and governments of hydropower projects as clean 
energy, it is however worth briefly noting one issue as it links directly with PPA contract 
terms – the focus of this report. Water is a vital raw material for hydroelectric projects. 
Consequently PPA provisions around water supply need careful due diligence (as part of 
procurement) to ascertain adverse impacts of contractual mechanisms on climate exposure 
and human rights risks should for instance will supply for the project impact on local 
communities potable water supply? If potential human rights issues are found the tender 
documents and PPA should contain appropriate safeguards such as human rights impact 
assessments and legal/regulatory wording such as that proposed in this report.   

4.15.  Other Non-Contractual Suggestions  

 
23 K. Bhatt, Concessionaires, Financiers and Communities: Implementing Indigenous Peoples Rights to Land in 
Transnational Development Projects (Cambridge University Press, 2020). 
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4.15.1  Procurement  

 
It is crucial to start with the procurement/tender process (if one is used) to ensure early 
project design incorporates project-specific strategic SDGs and climate-related goals. Some 
drafting considerations were made above. However, even before incorporation into a tender 
process or PPA, PPA related SDG and climate related issues need to be clearly mapped, 
defined and benchmarked by stakeholders (e.g., line ministries, agencies, etc.) against the 
country's national climate strategy contained in national vision document, NDCs and NAPs 
etc including its compliance with international climate frameworks and specific climate 
mitigation and climate adaptation and resilience objectives, if any. It is important at this stage 
to make the clear linkages between the contractual mechanisms identified in this report and 
government expectations for sustainable and climate related energy procurement.  

 
A clear risk allocation structure and management plan should be drawn up that specifies and 
nuances climate risk events, including hedging mechanisms and force majeure exception.  
Mechanisms for transferring disaster risk to the Project Company could also be introduced 
at this stage. For instance for BOT contracts , as with user payments it is, in principle, possible 
for the Project Company to bear Force Majeure risk especially where usage payments are 
high (as is often the case in emerging markets). The tender could include requirements for 
the Project Company to enter into financial mechanisms including insurance and to bear the 
cost, or share the cost of such insurance with the Purchaser. and ensure it is not passed 
through within the Capacity Charge as is the current market standard.24 Climate contingency 
accounts/reserve funds could also be considered at early design stage. Suggested wording for 
a reserve fund is provided above.   

4.15.2  Disclosure of PPA and Parliamentary Debate  

 

The lack of transparency around the terms of PPA are discussed earlier in this report (see 
paragraph 6).  Nondisclosure of PPAs for commercial or public policy reasons would have 
financial costs for state-owned energy utilities in developing countries beyond the public 
perception of better-quality supply and tariff expectations caused by hidden cost escalation 
factors and complex tariff formulas leading to tariff increases. Hidden terms result in 
information asymmetry and lost opportunity to compare with similar transactions in the 
region.  Lack of PPA disclosure can also result in reputational damage for the state and the 
private sector as a result of perceptions of overpayment, future tariff increases resulting in 

 
24 The availability of insurance for Force Majeure events is key when deciding cost allocation as if insurance is 
available the project company will not be compensated at all by the relevant state entity. It is therefore crucial 
that this issue is dealt with at project design stage and the availability of insurance such as business interruption 
insurance is discussed. Who should bear insurance costs should also be negotiated and preferably taken by the 
private party under the developing concept of prudent industry practice. Those costs should then not feed into 
the Capacity Charge and passed through, as is the current market standard seen in the analysed contracts. Clearly 
this will be unfavourable to the Project Company and will be met with push back. However given the public 
interest in these issues a persuasive advocacy strategy aimed at relevant government departments and 
stakeholders could make good progress towards rebalancing current market standards around costs and risk 
allocation towards an opportunity for more sustainable energy regulation and contracting.  
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public criticism. Poor transparency also risks contract renegotiation, damages the reputation 
of the state utility and could make future PPAs more difficult and costly.  

Obtaining disclosure of PPAs will likely be a difficult process for civil society but success 
stories do exist. For instance in relation to the Bujagali project in Uganda, it was not until the 
National Association of Professional Environmentalists in Uganda took the government to 
court that the PPA was made a public document. Similarly, progress has been made in Kenya 
in the form of the commissioning of a presidential task force to review PPAs and production 
of a report the findings of which could trigger renegotiations and ideally, institutional 
restricting tailored to the country’s regulatory  context.  
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 ANNEX 1: CONTRACTS REVIEWED   

 

1. World Bank Global Model Contract dated October 2008 for use between a state-
owned electricity or utility company as Procurer or Purchaser and a project company 
as Generator or Seller. Energy source: oil fired. The model is prepared by an 
international law firm for the World Bank as an outline of provisions commonly 
found in power purchase agreements in international private power plants.  
Governing law : Host country. However the notes state that if the company requests 
it, English law or laws of the State of New York should be used. This happens 
especially in cases that the utility is government owned or controlled. 
 

2. Vietnam sample Power Purchase Agreement used in a public tender process by the 
Vietnamese government for the design, construction and operation of a large scale 
coal-fired power plant. Undated, published on World Bank website on August 17, 
2021. Contract made between Vietnam Electricity or EVN (a utility company owned 
by the Vietnamese government and the operator of the Vietnamese national power 
system) as Purchaser and a project company incorporated in Vietnam as Seller or 
Generator. Governing law: Vietnamese law or English law where no relevant 
Vietnamese provision. 
 

3. Vietnam model Build Own Transfer (BOT) contract providing for the establishment 
of the BOT Company as a single purpose company established to implement a coal 
fired facility on a build, operate, transfer basis. Made between international project 
sponsors, the project company and the Ministry of Industry and Trade of Vietnam. 
Governing law: Vietnam. 
 

4. Tanzania model Power Purchase Agreement for hydropower projects dated August 
2015 made between power purchaser TANESCO (100% government owned parastatal 
public utility) and Seller (project company). 
 

5. India model long term draft Power Purchase Agreement for coal or gas fired plant, 
undated and made by the Indian Central Electricity Regulatory Commission (statutory 
body for power regulation) and between Procurer (state owned entity) and Seller 
(project company). 
 

6. In addition, the author also referred to the Uganda Bujagali Power Purchase 
Agreement – an Independent Review (A Study of Techno-Economic Aspects of the 
Power Purchase Agreement of the Bujagali Hydroelectric Project25 in Uganda) , dated 
2 November 2002, by Prayas, Energy Group, Pune, India for International Rivers 
Network, California.  
 

 
25 The Bujagali PPA was made between the project company Bujagali Energy Limited (BEL) and Uganda Electricity 
Board the Uganda Electricity Board is now the Uganda Electricity Distribution Company Limited. Bujagali Energy 
Limited is the project company. The shareholders in BEL are the government of Uganda, Scatec, Jubilee 
Investment Company and the Aga Khan Fund for Economic Development. 
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ANNEX 2: PPA LANGUAGE  

 

1. World Bank Global Model PPA Contract 

Clause PPA Language 

Sale And 
Purchase of 
Energy and 
Capacity  

 

Subject to and in accordance with the terms of this Agreement, the 
Company shall make available and sell to Utility, and Utility shall purchase 
from the Company for the consideration described in Article 9, the 
Dependable Capacity and Net Energy Output of the Complex from and after the 
Commercial Operations Date. 

Capacity 
Payment 

Beginning on the Commercial Operations Date, Utility shall pay to the 
Company each Month, in arrears on the [_] Business Day of each Month, 
an amount equal to the Capacity Payment in accordance with Section 9.6.   
For each Month, the “Capacity Payment” shall be equal to the product of the 
Capacity Purchase Price26 and the Dependable Capacity27, as each is in effect for 
such Month. 

Fixed payment. The amount of the Capacity Purchase Price shall be as set 
forth in Schedule 6 and shall be adjusted from time to time in accordance with 
Schedule 6. 

Energy 
Payment 

During the Commissioning of the Complex, in accordance with Section 
9.6, Utility shall pay to the Company, in arrears on the [__] Business Day 
of each Month, for each kWh of Energy Output delivered from the 
Complex to Utility during the preceding Month, an amount equal to the 
Company's actual fuel costs for generating such output. 

The amount of the Energy Purchase Price shall be as set forth in Schedule 
6 and shall be adjusted from time to time in accordance with Schedule 6. 

The word ‘actual’ is important and denotes a pure Pass Through of energy cost 
without the Purchaser having any ability of Curtailment or to place a control or 
cap on the amount. 

Other 
Supplemental 
Payments 

The notes to the model clause state that ‘some power purchase agreements 
also provide for Supplemental Payments to be made by Utility to the 
Company. For example, Supplemental Payments are sometimes made for 
certain Force Majeure events, for Start-Ups of the Complex and for certain 
pass-through costs, such as insurance premia, payments under a lease, changes 
in the cost of regulatory compliance, certain taxes, initial training expenses and 
certain adjustments with respect to previous payments’. 

 
26 Capacity Purchase Price - The price which Utility will pay to the Company per kWh for Dependable Capacity 
as determined in accordance with Schedule 6. 
27 Dependable Capacity - The sustained capacity in MW from the Complex as declared by the Company in 
writing to Utility according to Section 10.3. 
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The author has seen similar pass through wording for supplemental costs 
in the tariff component of the Bujagali PPA which contains line items of 
specific Pass Through Costs (i.e. for costs such as customs duties, payment of 
fees to government authorities etc.). 

 

2. Vietnam sample BOT Contract28 

Clause PPA language 

Power 
Purchase 
Agreement 

The Parties agree that the BOT Company shall enter into the Power 
Purchase Agreement with EVN. The Tariff payable under the Power Purchase 
Agreement will vary automatically only in accordance with provisions of the 
Power Purchase Agreement. Such variations will not require any further 
approval. 

 

3. Vietnam sample PPA 

Clause  PPA language 

Sale And 
Purchase of 
Energy and 
Capacity 

Energy and Capacity 
 
Subject to and in accordance with the terms and conditions of this 
Agreement, the BOT Company agrees to maintain and make available and 
deliver exclusively to EVN, and EVN agrees to accept and purchase from 
the BOT Company, for the consideration described in Article 13 and 
Schedule 5, the Dependable Capacity and Net Energy Output from and after the 
Commercial Operation Date of the First Unit. 

Minimum 
Take of 
energy 

EVN agrees to pay to the BOT Company any Minimum Take Liability29 in 
accordance with, and subject to, Schedule 9 and this Article 3.4 where such 
Minimum Take Liability is reasonably incurred by the BOT Company: 

(i) following a Deemed Commercial Operation Date in respect of Coal that 
the BOT Company is unable to accept as a result of a Deemed 
Commissioning Event; 

(ii) when the BOT Company is unable to deliver energy in accordance with 
this Agreement or EVN is unable to receive energy in accordance with this 
Agreement, and such inability is due to an EVN Event or a Government 
Event; or 

(iii) following a Non-Governmental Force Majeure Event solely affecting 
the performance by EVN of its obligations under this Agreement; 

 
28 BOT Contracts are common for emerging markets and are a form of Implementation Agreement.  
Implementation agreements provide for direct contractual obligations and undertakings between the 
Government and the supplier or project company: the government is not usually a party to the PPA. 
29 The Purchaser is contractually obliged to take or pay for a minimum amount of coal. This minimum cost is 
directly pass through to the Purchaser through the tariff. See paragraph 20 for more information on take or pay 
clauses.  
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(iv) following a Non-Governmental Force Majeure Event affecting the 
performance of a Vietnam Project Counterparty under any Vietnam 
Project Document; or 

(v) following the failure by EVN to dispatch at a level sufficient for the BOT 
Company to discharge the Minimum Take Requirement. 

 

4. Tanzania sample PPA 

Clause  PPA language 

Sale and 
Purchase of 
Energy and 
Capacity 

Purchase of Dependable Capacity and Net Energy Output 

Subject to and in accordance with the terms of this Agreement, from and 
after the Commercial Operations Date the Seller shall make available and 
sell to the Purchaser, and the Purchaser shall purchase from the Seller 
for the consideration described in Clause 11.3, the Dependable Capacity 
and Net Energy Output of the Plant. 

Sale and 
Purchase of 
Energy and 
Capacity 

Capacity Payment 

Beginning on the first day of the Operation Period, the Purchaser shall 
pay to the Seller each Month, in arrears on thirtieth (30th)Business Day of 
each Month, an amount equal to the Capacity Payment in accordance with 
Clause 12.7. 

Notwithstanding Clause 12.1.1 above, the Purchaser may withhold all 
such payments if any of the test results specified in Clause 10.2 have not 
been delivered pursuant thereto or if the Purchaser has notified the 
Seller that it contests the outcome of a test in accordance with Clause 
10.4, pending resolution of the matter. 

Fixed tariff payments. The amount of the Capacity Charge shall be as set forth 
in Annex E of Schedule 5. 

Compensation, 
Payment and 
Billing 

Energy Payment 

During the Commissioning of the Plant, in accordance with Clause 12.7, 
the Purchaser shall pay to the Seller, an amount equal to the Fuel 
Component only of the Energy Charge for each kWh of Net Energy Output 
delivered from the Plant to the Purchaser during the preceding Month in 
arrears on the thirtieth (30th )Business Day of each Month, as calculated 
in accordance with Schedule 5. 

After the Commercial Operations Date, in accordance with Clause 12.7, 
the Purchaser shall pay to the Seller, in arrears on thirtieth 
(30th)Business Day of each Month, the Energy Charge for each kWh of Net 
Energy Output delivered from the Plant to the Purchaser during the 
preceding Month (each Monthly payment, an "Energy Payment"). 

The amount of the Energy Charge shall be as set forth in Schedule 5. 
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5. India sample PPA 

Clause  PPA language 

Sale  and 
Purchase  

Purchase and Sale of Available Capacity and Electrical Output 

Subject to the terms and conditions of this Agreement, the Seller 
undertakes to sell to the Procurers, and Procurers undertake to pay the 
Tariff for all of the Available Capacity and Electrical Output of the Power 
Station throughout its Operating Periods. 

Fixed tariff payments calculated in accordance with Schedule 7.  

Minimum Offtake  

Procurer guarantees a minimum offtake of 80% of contracted capacity on 
annual basis.  

Fuel 
Purchasing 

 

The fuel policy shall cover at least the following issues: 

a. fuel quality; 
b. fuel price (including transportation, loading & unloading of fuel); 
c. take or pay commitments, subject to provision of Schedule 7 related to 
sharing of any Penalty envisaged in the Fuel Supply Agreement; 

d. fuel security; 

e. procedures for awarding new Fuel Supply Agreements if required 
during the term of the Agreement 

Schedule 7 Contains generic details copied below on tariff calculation which features 
minimum take amounts and pass through provisions:  

- Payment of a minimum offtake amount as part of the Capacity Charge paid by 
the Purchaser; 

Penalty on Purchaser for not taking minimum guaranteed quantity of fuel in 
cases where the seller has to pay penalty to the fuel supplier for not purchasing 
the minimum guaranteed quantity of fuel mentioned in the fuel supply 
agreement and if during the corresponding period plant actual Availability 
is greater than the minimum offtake guaranteed by the Purchaser. Then 
the seller will raise the invoice to procurer for payment of the penalty to 
the fuel supplier.  

 


